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Editors’ Note:

The petitioner, who planned on running for office in the Union Parishad, submitted his
nomination for the chairmanship before the pertaining Upazilla Returning Officer with
all the required documents, including a declaration asserting that his candidacy was
valid in accordance with the provisions enshrined in sections 26(1) and 26 (2) of the
RN A (A 2 W) W2, 0056, After scrutinizing the petitioner's nomination paper,
the concerned Upazilla Returning Officer annulled his candidacy solely on the premise
that his name was enlisted in the list of the Bangladesh Bank's CIB (Credit Information
Bureau) as a guarantor of a loan amount that had been defaulted upon. The petitioner
being aggrieved by such a decision brought an appeal before the appropriate appellate
authority in conformity with Rule 15 of the ‘=% <R (28w «ifaaw) RfwE=w, 20507, The
aforesaid authority dismissed the appeal upon hearing it on the same grounds,
upholding the findings of the Upazilla Returning Officer. The petitioner then preferred
this application to challenge that appellate decision. After hearing from both sides, the
court held that “a guarantor to a defaulted loan amount is not disqualified to contest the
respective election”. The court further observed that unlike Paurashava election,
Upazilla Parishad, City Corporation, and Parliamentary elections, an aspiring
candidate is not required to disclose the necessary information by providing ‘=&’ in
a prescribed form along with a declaration (T91¥9) when submitting a nomination paper
(as per section 26(3) of the Ain, 2009 read with Rule 12 of the Rules, 2010). Hence, the
only condition the candidate must meet to contest in the election of the Union Parishad
is to make a declaration (T9IF97) that he is competent to serve as Chairman under the
applicable laws. Giving ‘@®«9l" in a prescribed manner is not thus mandated by law
for this election.
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Guarantor to a defaulted loan is not a disqualification:
It is now a settled principle of law that a guarantor to a defaulted loan amount is not
disqualified to contest respective election. (Para 13)

Affidavit and declaration in the local government elections:

It is, however, the mandate of law that while submitting nomination paper for
contesting Paurashava election, Upazilla Parishad election, City Corporation election
and Parliamentary election the candidate is required to submit affidavit ‘=&=9"in a
prescribed from along with the nomination paper containing detail information on
his/her educational qualification, his/her implication in any criminal case, if there be
any, occupation, source of income, description of property owned by him/her, including
family members and loan liability, if there be any, with declaration that all information
of the respective documents so provided are correct and true to the best of his
knowledge. Conversely, in Union Parishad election the candidate is relieved from
making such disclosure. The only requirement is that vide Rule 12 of the ““2=¥ %&@R
(ZTfEm ffiaw) fafom ffamrett, 050" (as amended in 2016) the candidate is to give certificate
“gosizei@” although vide Section 26(3) of the Ain, 2009 the candidate is required to
submit an affidavit ‘===’ along with the nomination paper declaring that he is not
disqualified vide Section 26(2) to contest the respective election. (Para-15, 16)

In Union Parishad election the respective candidate is not required to disclose those
7(seven) vital information, which are essential for the respective voters to know in order
to assess, evaluate and ultimately to select their candidates who is going to represent
them as the head of the respective rural administrative and local government unit for a
prescribed period. Although, in Paurashava election, Upazilla Parishad election, City
Corporation election and Parliamentary election those informations are required to be
provided by the respective candidate while submitting nomination paper by giving
‘X1’ in a prescribed from along with declaration (TIIF). (Para-19)

JUDGMENT
Farah Mahbub, J:

1. This Rule Nisi was issued under Article 102 of the Constitution of the People’s Republic of
Bangladesh, calling upon the respondents to show cause as to why the impugned order dated
25.10.2021 (Annexure-F) passed by the respondent No.4 in Election Appeal No.02 of 2021
dismissing the appeal and thereby affirming the order dated 21.10.2021(Annexure-C) passed by the
respondent No.5, the Returning Officer concerned cancelling the nomination paper of the petitioner
for the post of Chairman of 16 No. Bakhtapur Union Parishad General Election-2021, Upazilla-
Fatickchari, District-Chattogram should not be declared to have been passed without lawful
authority and hence, of no legal effect and also, as to why the respondents should not be directed to
allow the petitioner to participate in Bakhtapur Union Parishad General Election-2021 for the post
of Chairman of 16 No. Bakhtapur Union Parishad under Upazilla-Fatickchari, District-Chattogram
and to allocate necessary election symbol to that effect.
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2. Along with the Rule Nisi an ad-interim direction was accordingly given upon the
respondent No.3 to allow the petitioner to contest the election for the post of Chairman of
16No. Bakhtapur Union Parishad General Election, 2021, Upazilla-Fatickchari, District-
Chattogram by allocating respective symbol.

3. Being aggrieved with the ad-interim order, added respondent No.7 moved the Hon’ble
Appellate Division by filing Civil Petition for Leave to Appeal No.2801 of 2021. The learned
Judge-in Chamber of the Appellate Division after hearing the respective parties by passing
necessary order directed the concerned authorities not to publish gazette notification
declaring the added respondent No.7 as Chairman of the concern union Parished. Later, by
disposing of said CPLA No.2801 of 2021 the Appellate Division vide order dated 06.03.2022
passed necessary order to have the order of stay and direction given by the learned Judge-in-
Chamber continued till disposal of the Rule, with direction upon this Bench to hear and
dispose of the Rule on merit.

4. Facts, are brief, as that the petitioner, in the year 2016 being aspirant to contest 16 No.
Bakhtapur Union Parishad General Election, 2021 for the post of Chairman filed his
nomination paper before the respondent No.5, Upazilla Returning Officer concerned on
15.10.2021 (Annexure-B) along with all required documents with declaration that -

“(>) @oRRI (el FfRTeR @, SNl

(F) ARG A TH© 2mie Sz @2 == = (FTFE “ifawm) =iEw, 006 @3 471
Qu(s) SR oI f&oriea fdifow =34w qiy |

() RN TR (TET ~1f7Tw) W2, 2005 GF GAT QY(R) SR GARTIECA o 2399 A
RISSIERCRIRSIRIIY

(1) @I #im foRTorTa &= Nema=ia nifke FfE w181

5. However, after due scrutiny the respective nomination paper of the petitioner was
cancelled by the respondent No. 5. Being aggrieved the petitioner filed an appeal before the
concerned Appellate authority bearing No.02 of 2021 on 22.10.2021 under Rule 15 of the
‘IR TS (Fefee o) ffasET, 20507 (in short, Rules, 2010) (Annexure-E). After hearing
the respective contending parties said authority vide order dated 25.10.2021 dismissed the
appeal and thereby affirmed the findings of the respondent No.5 dated 21.10.2021
(Annexure-F). Challenging the same the petitioner has filed the instant application and
obtained the present Rule Nisi along with interim direction.

6. Mr. Hasan M.S. Azim, the learned Advocate with Mr. Mohammad Zahed-Ul-Anwar,
the learned Advocate appearing for the petitioner submits that on a plain reading of Section
26(2)(Ja) of the “ = =i (FEfaA “ifeam) =&, 20057 (in short, the Ain, 2009) it is apparent
that said context is applicable only for the principal defaulter, not guarantor. In this regard, he
also submits that the loan in connection with which the petitioner stood as a guarantor, has
already been reimbursed by the successors of the principal borrower prior to filing appeal
before the Appellate authority. Accordingly, he submits that in any view of the mater, the
nomination of the petitioner cannot be cancelled for being the guarantor of the defaulted loan
amount on the date of filing nomination paper. In support he has referred the decision of the
case of Mrs. Farin Hossain —Vs- Bangladesh Election Commission and others in writ
petition No.2042 of 2021.

7. Conversely, Mr. Fayez Ahmed, the learned Advocate with Mr. Md. Abdur Rahman, the
learned Advocate appearing for the added respondent No.7 at the very outset conceding to the
legal position that a guarantor of a defaulted loan amount cannot be termed as a disqualified
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candidate for contesting the Union Parishad General Election, 2021, goes to submit by filing
affidavit in opposition that admittedly, the candidature of the petitioner was cancelled by the
respondent No.5 only on the count that his name was enlisted in the list of CIB (Credit
Information Bureau) of Bangladesh Bank as being the guarantor of a defaulted loan amount,
but fact remains that the petitioner personally took loan from the respective bank in
connection with M/S Faruque Ul Azam and having defaulted to pay off the loan amount
within time the bank concerned instituted Artha Rin Suit No.12 of 2005 before the Adalat
concerned. However, for realization of the decretal amount the decree holder bank filed Artha
Execution Case No. 20 of 2006 before the executing Adalat against the petitioner, the
judgment debtor, which he did not disclose while filing his nomination paper before the
authority concerned.

8. In this regard drawing attention to Annexure-B to the writ petition, he submits that
while annexing the copy of the nomination paper, the petitioner did not enclose the “ZT&MI’,
which is a part and parcel of the said nomination paper in view of Section 26(3) of the Ain,
2009. In the given context, he goes to submit that for not making such disclosure while filing
nomination paper renders him disqualified under Section 26 of the Ain, 2009. Consequently,
the petitioner has no legal right to contest the election for the post of Chairman of 16 No.
Bakhtapur Union Parishad. Accordingly, he submits that this Rule is liable to be discharged.

9. Controverting the said assertions the learned Advocate for the petitioner by filing a
supplementary affidavit submits that said loan has already been re-scheduled by the bank
concerned and accordingly, Artha Execution Case No. 20 of 2006 has been disposed of by
the executing Adalat vide order dated 09.05.2011 (Annexure- H to the supplementary
affidavit of the writ petition). As such, he submits that it cannot be said that the petitioner is
a loan defaulter. He also submits that it is fact that ==%=I<1" is a part and parcel of nomination
paper in connection with Paurashava election, Upazilla Parishad election, City Corporation
election and Parliamentary election, but for the election of Union Parishad it is not a
requirement of law, the only requirement the candidate is required to fulfill is to give a
declaration (t9rEel) that he is qualified to be elected as Chairman under Section 26(1) and is
not disqualified under Section 26(2), which the petitioner has duly given in the prescribed
form as been supplied by the authority concerned.

10. He further submits that the nomination paper of the petitioner was cancelled on the
plea that he was a guarantor of the defaulted loan amount, not on the context of Artha Rin
Suit No.12 of 2005. Hence, he submits that since said suit is not the subject matter of the
impugned order as such, considering the same the petitioner cannot be declared as
disqualified and hence, the instant Rule cannot fail on the score.

11. Being aspirant to contest the Union Parishad General Election, 2021 for the post of
Chairman as independent candidate the petitioner filed his nomination paper before the
Returning Officer concerned, respondent No.5 on 15.10.2021 (Annexure-B). However, after
due scrutiny his nomination paper was ultimately cancelled on 21.10.2021 (Annexure-C) on
the ground, inter-alia-

T JIF (@FICE ZTFICTAT JCAT) (CNANT) 97 FTF W3- ¢(3)/2033-
Vb 95 OIR -35/30/2033 & (NOICTF ¥ (T Sr¥ivarer)

12. Said findings was also affirmed by the Appellate authority vide order dated
25.10.2021 (Annexure-F) by dismissing the appeal preferred by the petitioner. Relevant
portion of the said order is quoted below:
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“TCRD G (V3 FIFE e SR JRENCH R, YA PIFT, Nl Bipl-S000 GF I
FFT TANZE-(3)/20%3/ 005, ©IfFds 35/50/205 [Rls (MOITE GITINT A% JCqTIT
FIRETRIS] S (Vs FReE G SN, AN I fo15, Gl @G A0, RN e
Rev1cq 9 ¢y 1 =R I (ZCIFA A7) A6 [ 050 97 [ 38 97 ©
G4 Srpeiea eIy
PTRS AIREP® Afeefn 91w AR G930 Sqmiee SifaeE Iewd e ¢ 7l
IO G (s I & S GF ST Sqwaio A5 P1 20er)”

13. It is now a settled principle of law that a guarantor to a defaulted loan amount is not
disqualified to contest respective election, as has been observed by one of Benches of this
Division in Mrs. Farin Hossain —Vs- Bangladesh Election Commission and others in
connection with writ petition No.2042 of 2021(in which one of us was a party), which is
quoted herein below:-

“From a plain reading of the aforesaid provisions of law it appears that in
none of those provisions the guarantor(s) has/have been included in the
criteria of “T¥eN ¥4 gfer” in Section 19(2) () and () of the “Fz FFF1F
(cAFTel) @gA, 2008”, in Section 26(2) (@) of the “FNz FaFIF (TG *737)
129, 005", in Section 8(2)(%)(%) of the “Ez FFFT (Colrerr ) e,
ssob” and in Section 6(2)(%) of the “cemm #fFFn WZy- o000”. The only
exception has been made in Section 19(2) () and (%) of the “Ez 7717 (Ffe
FCACTHT) @I8H, 005”7, wherein the mortgagor or guarantor (JFewrel
wifs m1F) shall be treated as T34 ¥4 afer” if, his interested company or firm
has become loan defaulter.

Thus, it is abundantly clear that the Legislature with intention has not
included the guarantor as “T¥# ¥% gfRer” in Section 19(2) (¥)(%) of the
“GIIz TP (CNTTO]) WIZA, 005",

Be that as it may, since the guarantor has not been included in the definition
of “THEAN ¥ AT in “FWF FARIF (CAFAS]) WIEH, 005" hence, relying on the
definition of T ¥4 RS’ as provided in Section 5(GaGa) of the Bank
Companies Act, 1991 the petitioner cannot be found as a disqualified
candidate for the post of Mayor of Dewangonj Pourashava, P.S- Dewangonj,
District- Jamalpur as per Section 19(2) (¥)(9%) of the “TM FFF1F (C77%!)
@3, 005"

14. At this juncture, the added respondent No.7, the other contesting candidate raised
objection to the candidature of the petitioner on the claim that the petitioner himself took loan
from the bank concerned in the name of M/S Faruque Ul Azam; however, having defaulted
to pay off the loan amount within time the bank instituted Artha Rin Suit No.12 of 2005
before the Adalat concerned, which was ultimately decreed and in order to realize the decretal
amount Artha Execution Case No.20 of 2006 had been filed by the decree holder bank
(Annexures- Ka and Kha respectively to the affidavit-in-opposition). However, from order
No.57 dated 09.05.2011 (Annexure-H to the supplementary affidavit of the writ petition) it
appears that said execution case has been disposed of on account of amicable settlement
between the respective contending parties. Considering the above, the assertion so made by
the added respondent No.7 to that effect falls through.

15. As to the other assertion of the added respondent No.7 with regard to filing
nomination paper without ZE’, we have minutely examined the photo copy of the
nomination paper of the petitioner submitted before the respondent No.5 on 15.10.2021
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(Annexure-B). It is, however, the mandate of law that while submitting nomination paper for
contesting Paurashava election, Upazilla Parishad election, City Corporation election and
Parliamentary election the candidate is required to submit affidavit ‘T®=¥I"in a prescribed
from along with the nomination paper containing detail information on his/her educational
qualification, his/her implication in any criminal case, if there be any, occupation, source of
income, description of property owned by him/her, including family members and loan
liability, if there be any, with declaration that all information of the respective documents so
provided are correct and true to the best of his knowledge.

16. Conversely, in Union Parishad election the candidate is relieved from making such
disclosure. The only requirement is that vide Rule 12 of the “~=¥ 7&&R (TSfra ~ifaw) fF=foa
fafasrreti, 2050” (as amended in 2016) the candidate is to give certificate “eei==@” although
vide Section 26(3) of the Ain, 2009 the candidate is required to submit an affidavit &=’
along with the nomination paper declaring that he is not disqualified vide Section 26(2) to
contest the respective election.

17. In this regard, Mr. Tawhidul Islam, the learned Advocate by filing affidavit-in-
opposition on behalf of the respondent No.1 goes to contend that subject to Section 26 of the
Ain, the respective candidate is required to submit, amongst others, the respective documents
in compliance of Rule 12(3) namely:

“38| FCANINANG @ ©IF Y AIRETF© FlEng AT G Y GF <Y ACACT, [N

[Rfd 33 97 ©off4 (©) SPe-

()i

(D

(e

(%) [{fd s SIpEies SNmces Gl w9 R [[EIAR SRPTess Sqepee Sead
o TIRF5 131 Gerifd SIE 1 C-Sera;

() ©G FTICT T8 & TS SR 93¢ RIS SHERCENT (R ST A 9(R)

3 SIAO© FEIS O (A LA [Of eI 7 VeH ©fF TS OFAAG R

(3) ZBRPIF 6 FNITPIRNAT (P JHAFIA I TNLTFIG RN 4FZ Aw o (I

(%) TONIFATI AIc7d (FCq (4313 Ferao 7eerd Z1E e TRIAE Aeicatos neerg Fordlfe

AR FNGE I AANEF AR [ OIAF e e FNeIE Jfew AN, TIHT @

Prercazay e vz qeaRe

18. In other words, he submits, in Union Parishad election the candidate is not required to
disclose those informations, which are required to be submitted by the respective candidate
who aspires to contest the Paurashava election, Upazilla Parishad election, City Corporation
election and Parliamentary election.

19. In view of the said contention of the respondent No.l and also, considering the
position of law as provided in Section 26(3) of the Ain, 2009 read with Rule 12 of the Rules,
2010 (as amended in 2016), it is apparent that in Union Parishad election the respective
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candidate is not required to disclose those 7(seven) vital information, which are essential for
the respective voters to know in order to assess, evaluate and ultimately to select their
candidates who is going to represent them as the head of the respective rural administrative
and local government unit for a prescribed period. Although, in Paurashava election, Upazilla
Parishad election, City Corporation election and Parliamentary election those informations
are required to be provided by the respective candidate while submitting nomination paper
by giving ‘@@EEI in a prescribed from along with declaration (T91=ell). Said view of ours
finds support in the case of Md. Abu Safa Vs. Abdul Momen Chowdhury, Civil Appeal No.
57 of 2007, as well as the case of People’s Union for Civil Liberties Vs. India, (2009) 3SCC
200.

20. In the instant case, the petitioner, however, appears to have given due ‘@I in
compliance of the Rule 12(3) () of the Rules, 2010(Annexure-B). Considering the above, it can
clearly be discerned that since the petitioner is not a disqualified candidate; hence, cancelling
his nomination paper by the Returning Officer and being affirmed by the Appellate authority
is liable to be declared to have been passed without lawful authority and hence, of no legal
effect.

21. In the result, the Rule is made absolute.

22. The impugned order dated 25.10.2021 passed by the respondent No.4 in Election Appeal
No. 02 of 2021 dismissing the appeal (Annexure-F) and thereby affirming the order dated
21.10.2021 passed by the respondent No. 5 cancelling the nomination paper of the petitioner for the
post of Chairman of 16 No. Bakhtapur Union Parishad General Election-2021, Upazilla-
Fatickchari, District-Chattogram (Annexure-C) is hereby declared to have been passed without
lawful authority and hence, of no legal effect.

23. The respondent No.1 is accordingly directed to proceed with the process of election of
the respective union Parishad in accordance with law.

24. However, considering the greater public interest the respondent No. 1 is hereby
directed to look into the loopholes as are apparent in the “ZNrT 7R (38w ~Afaaw) =g,
005" as well as in the “FNIT FFE (2SR ~faaw) f=few f[faset, 2050” with regard to giving
‘e’ by the respective candidate containing the respective information and to take
necessary steps to that effect in due compliance of law.

25. There will be no order as to costs.

26. Communicate the judgment and order to the respondent No.l along with other
respondents concerned at once.



